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Residential v. Commercial/Industrial
• The same principles of liability apply.
• Both require technical and legal expertise.
• Residential contamination is primarily related
to oil tanks.
• Unique issues that arise in this residential
context – create unnecessary roadblocks to
effective resolution.
• Some ways to minimize negative outcomes.

IDENTIFYING THE PROBLEMS
A. Homeowner Knowledge/Hidden
Contamination
B. Misunderstanding the Principles of
Liability
D. Getting the Site Remediated

Hidden Contamination

Many homes built in
a certain era were
heated by oil.

Buried tanks are
often forgotten
because of:
• Changes in ownership
• Conversion to another
heating source
• Poor record-keeping in
municipalities

Most oil tanks were
buried.

Decommissionings
did not solve the
issues.

This has lead to corrosion of tanks and
contamination of property from leaking oil.

Principles of Liability

Liability is status based and not
fault based.
Liability is absolute, retroactive
and joint and separate.

Past and present homeowners find these principles to
be counterintuitive and unfair.
They are inevitably resistant to the application of
these principles of liability.
This leads to meritless defences and an unwillingness
to address settlement in a meaningful way.
Legal costs are increased unnecessarily and often the
properties do not get remediated in a timely way.

Getting the Site Remediated
• Current homeowner may lack the resources to
remediate the site without contribution from
others.
• Faced with choice of litigating, remediating or
selling/abandoning.
• Costs on the tariff vs actual costs is an issue.
• Even with a judgment in place, can have issues
obtaining funds to complete the remediation.
• Cannot be relieved of liability by sale even with
indemnity.

MINIMIZING NEGATIVE
OUTCOMES

Prevention
Purchasers and
current homeowners
need to conduct
proper investigations
Tanks must be
removed and soil
tested.

Get indemnities
where possible.

• Check municipal records (but don’t rely on them).
• Pay for a good tank scan.
• Know the neighbourhood and the home.

• Use reputable companies and qualified
professionals.

• But understand the limitations.

Litigation Strategies
Get fully informed by a
qualified professional
Share information
Consider How Many
Defendants to Name
Make Settlement
Overtures

•
•
•
•

Make sure client hires an environmental consultant with the required expertise.
Understand the remediation plan and likely (or actual) costs.
Understand what is known and what is unknown.
Understand the source and the timelines (if possible).

• Reach out and provide as much information as possible to opposing parties as early as possible.
• This includes technical reports and data as well as a straightforward description of their liability.

• Sometimes less is more.
• Depends on ability to collect and issues with tracking.

• Use formal offers to settle (with detailed descriptions).
• Consider mediation or a judicial settlement conference.

Use Procedural Options
to Minimize Costs

• Often very little in factual dispute.
• Summary trials.
• Fast Track Litigation.
• Discovery options - do you need an XFD? Notices to admit and interrogatories may work.

Move it Forward Quickly

• Set summary trial and/or trial dates early.
• Provide application materials early.

The Dolinsky Order
Dolinsky v. Wingfield et al, 2015 BCSC 238

Aimed at
addressing a
practical issue

• Cannot afford to remediate without contribution.
• Extent and cost of remediation not yet known.
• Cannot rely on defendants to accept liability for future
costs.

Future
Remediation Costs
Held in Trust

• Paid out only as remediation occurs and remains
subject to test for reasonableness.
• Amount to be held based on figures from qualified
professional (with contingency included).

Excess Funds
Reimbursed

• Any funds not spent on remediation are to be returned
to defendants on a pro rata basis.

Legislative Reform
Land
Remediation
Fund
Actual Litigation
Costs
Remove
Incurred-First
Rule

• Legislation enacted in 2004 (Environmental Management Amendment Act)
• Enables creation of fund to assist with remediation costs for residential oil
tank cases.
• Still awaiting regulations.

• Caselaw has restricted the “legal costs” in the EMA to costs on the
tariff.
• Not consistent with stated purposes of EMA – polluter pay and
timely remediation.

• Expressly allow for Dolinsky order or some variation.

