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Overview

1. Regulatory Framework
2. Inspections vs Investigations
3. Checklist: Best Practices 



Concurrent Jurisdiction Over the Environment

• Provinces and the federal government share 
jurisdiction over the environment

• Provincial and federal regulatory schemes 
overseen and implemented by various 
government agencies

• Businesses often subject to both provincial and 
federal legal requirements



Environmental Protection Legislation

FEDERAL PROVINCIAL
Environment and Climate Change 
Canada
• Canadian Environmental Protection Act, 

1999
• Migratory Birds Convention Act

Ministry of the Environment
• Environmental Management Act
• Mines Act 

Transport Canada
• Canada Shipping Act 2001 
• Transportation of Dangerous Goods Act

Oil and Gas Commission 
• Oil and Gas Activities Act 

Department of Fisheries and Oceans
• Fisheries Act

Ministry of Energy, Mines and 
Petroleum Resources 
• Mines Act 

Transportation Safety Board
• Canadian Transportation Accident 

Investigation and Safety Board Act 



Environmental Compliance and Enforcement

Compliance
• Conformation to regulations, standards, and licences and 

permit conditions
• Examples: inspections, monitoring, data review

Enforcement
• Action undertaken by regulators to compel offenders to 

comply with the law
• Examples: investigations, prosecution, warnings, violation 

tickets, administrative monetary penalties (AMPs), court 
orders, cancellation/suspension of authorizations
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Inspections

Inspections 

Main purposes: 
• Information-gathering to determine the environmental 

compliance status of a business
• Abatement of ongoing environmental event

Activities: 
• Observations, photographs, audiovisual recordings, 

samples/tests, document examination
• Operating machinery/equipment
• Reasonable written/oral inquiries 

6



Inspections 

• No need for a warrant
• Broad right to enter premises and examine documents with wide degree of cooperation required

• No right to silence
• Generally, must answer inspectors’ questions if the information being asked is for the purpose of 

ensuring regulatory compliance

• Right to counsel?
• If unexpected, should try have counsel present to ensure inspectors are asking reasonable 

questions
• Not clear if can refrain from answering questions until counsel arrives
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Inspections vs. Investigations

Investigations

Different from inspections:
• NOT the same as inspections, but often can be hard to 

distinguish
• There must be reasonable and probable grounds that 

an offence has been committed

Activities: 
• Similar to inspections

Purpose:
• Obtaining evidence relevant to the prosecution of 

possible statutory violations 
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Inspections vs. Investigations

The difference between an inspection and an 
investigation can be difficult to determine

• An environmental incident can often result in one 
agency (eg. Transport Canada or the Ministry of 
Environment) performing both functions 

• An inspection can turn into an investigation during the 
course of a visit

• “What is the predominant purpose of the inquiry?
• Officers “cross the Rubicon” when the main goal 

of the enquiry is to conscript evidence for 
enforcement purposes and determine penal 
liability
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Case Study: R v. Marathassa, 2019 BCPC 13

• Facts:
• April 8, 2015: Coast Guard reported oil in English 

Bay near MV Marathassa
• TC began a port state control inspection and spill 

response inspection
• When evidence of pollution discovered, TC 

inspector remained on board without a search 
warrant

• Issues:
• Did TC have legal authority to board the 

Marathassa?
• Did TC inspector’s actions breach s. 8?
• Should evidence gathered by TC inspector be 

excluded from any criminal/regulatory proceedings?
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Case Study: R v. Marathassa, 2019 BCPC 13

• A TC officer attended the Marathassa “for the sole
purpose of conducting an investigation of a
contravention by the vessel and gathering
evidence of the contravention. He told both the
Captain and legal counsel that he was conducting
an inspection in order to obtain evidence without a
search warrant.”

• This was a “deliberate disregard for the Charter
rights of the Marathassa.”
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Crossing the Rubicon

While there is no simple formula courts have considered the following 
factors (among others):

• Was the officer’s conduct consistent with the pursuit of an enforcement investigation?

• Was the officer (inspector) acting as an agent for investigators?

• Was the evidence being collected intended to be used in any potential prosecutions?

• Is the evidence only relevant to penal liability?

• Were there reasonable grounds to lay charges or to proceed with a criminal investigation at the time 
the enquiry was carried out?
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Crossing the Rubicon

• Charter rights are engaged including: 
• the right to speak to counsel without delay (s.10)
• protection against unreasonable search and seizure 

(s.8)
• the right to silence (s.7)

• Officers cannot use inspection powers
• cannot compel statements 
• cannot demand documents
• cannot conscript evidence 

• Exception: may not apply to “statutorily compelled” 
information (TSB) 
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As soon as an investigation is initiated:



Investigations: Questioning

• Cannot legally question individuals until they 
have been given an opportunity to speak to 
counsel

• Right to Silence 
• Fundamental common law right enshrined in s.7 of the Charter
• Applies to individuals, not corporations

• Employee(s) 
• Obtain list of employee(s) to be interviewed
• Arrange the interviews in the future
• Advise employees there is no legal obligation to provide a 

statement; it is their decision and they have a right to seek 
independent legal advice

• Do NOT advise employees not to make a statement
• The company representative should try to attend the interview
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Search Warrants

Must have a judicially issued search warrant (or consent) to enter the 
premises and/or seize documents

• Section 8 of the Charter
• Court: prima facie unreasonable to search  

or seize without a search warrant
• Exception: “exigent circumstances”

• An immediate hazard or risk exists
• Evidence may disappear if not immediately secured
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Investigations: Computers, Cell Phones and Tablets

• Authority to search computers must be specifically
set out in the search warrant

• Cell phones and tablets are equivalent to 
computers 

• Exception: May be searched incidental to an arrest 
or under authority for warrantless search 

• May still seize to ensure integrity of evidence
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Checklist: Best Practices When Responding to an 
Environmental Investigation

1. Direct the officer to and notify the site’s "Point 
Person”

• All security, reception, and other personnel should be 
trained to direct all government officials to a pre-
appointed Point Person

• The Investigator should be told that only the point person 
is authorized to speak on behalf of the Company, and 
that all requests are to be directed to that person. 



Checklist: Best Practices When Responding to an 
Environmental Investigation

2. Confirm whether an inspection or investigation is 
being conducted 

Ask the officer to:
• specify the purpose of the visit;
• provide credentials; 
• specify the authority under which he or she is acting; 

and
• identify the scope of what is being inspected or 

investigated
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3. Notify Legal Counsel

Checklist: Best Practices When Responding to an 
Environmental Investigation

• If an inspection and officer only there to observe then counsel may not
be necessary but need to:
• Determine the scope of the inspection
• Observations vs. questioning, sampling, document examination

• If confirms is conducting an investigation:
• Immediately ask officer to take no further steps
• Call counsel to attend the site
• If counsel cannot immediately attend, have the officer 

speak to the counsel over the phone
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Checklist: Best Practices When Responding to an 
Environmental Investigation

4. Is there a warrant?

a) Get a copy of the warrant

a) If the search is warrantless, 
confirm authority to conduct 
warrantless search and seizure

b) If no authority is provided, then search is only possible through consent

c) Decide whether and to what extent to cooperate
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Checklist: Best Practices When Responding to an 
Environmental Investigation

5. Will company cooperate voluntarily to a warrantless investigation?

Does: 
• Investigator finds harmful evidence that may have gone undiscovered otherwise; 
• all evidence provided voluntarily will likely be admissible in a subsequent 

prosecution. 

Does Not:
• delay the inevitable - can often obtain a search warrant anyway; 
• risk of regulatory backlash in forcing a regulatory official to "go through the hoops"; 
• a lawful refusal to cooperate may be painted in such a way as to harm the 
Company at   the sentencing stage of a subsequent prosecution;
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Checklist: Best Practices When Responding to an 
Environmental Investigation

6. Once investigation is under way:
a) Point Person should observe, record and report on the investigation for the company’s 

lawyer
a) Follow investigator’s steps
b) Take identical samples and photos as investigator
c) Make copies of documents taken by investigator
d) Do not answer questions of a substantive nature: “I am not authorized to respond to such 

questions on behalf of the company but I will make a note of your request”. 

b) Mark all notes “Privileged & Confidential For Legal Advice” and place all notes, sample 
results, photographs, etc. into a separate file also marked “Privileged & Confidential For 
Legal Advice”.
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Checklist: Best Practices When Responding to an 
Environmental Investigation

7. Employee Statements:

a) Confirm whether the individual is being investigated personally or if the interview is 
being conducted as part of an investigation of the company or both

b) The decision to make a statement belongs with the individual BUT do not instruct 
employees to not make a statement

c) If employee is interviewed, a representative of the Company and the Company’s lawyer 
should be present if possible 

d) Obtain copies of written statements and copies/transcripts of recordings
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Thank You!

Dionysios (Dino) Rossi
Tel: 604-640-4110
E-mail: drossi@blg.com

S. Luke Dineley
Tel: 604-640-4219
E-mail: ldineley@blg.com


