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• Primer on environmental tribunals and appeal boards  

• Recent cases from:

1. Ontario Environmental Review Tribunal  

2. BC Environmental Appeal Board 

3. Alberta Environmental Appeals Board 

• Key issues facing and surrounding environmental tribunals and appeal boards
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ROAD MAP



“From the outset, administrative tribunals were established, often as an alternative to the 
courts, for the purpose of providing informal, accessible and efficient mechanisms for decision 
making and dispute resolution… As an alternative to the courts, they are also expected to be 
more accessible, less costly and more able to reach decisions in a timely and efficient 
manner.”
ON BALANCE: GUIDING PRINCIPLES FOR ADMINISTRATIVE JUSTICE REFORM IN BRITISH COLUMBIA 2002 WHITE PAPER, 
MINISTRY OF ATTORNEY GENERAL

INTRODUCTION
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• Some tribunals operate in a court-like manner, while others employ ADR techniques and 
attempt to resolve disagreements between parties

• Courts have referred to administrative tribunals as “spanning the constitutional divide between 
the executive and judicial branches of government” (Ocean Port Hotel Ltd. v BC (Liquor 
Control and Licensing Branch) (2001) 2 SCR 781)
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ADMINISTRATIVE TRIBUNALS 



• Established by the Legislature 

• Mandates represent and reflect current environmental concerns

• Provide an independent review of the decisions of government officials 

• Some can “re-hear” a decision on the merits of the evidence, and vary the decision in 
accordance with its own judgment, or otherwise exercise the powers of the original decision 
maker

• Hearings often involve complex technical issues requiring expertise across multiple 
disciplines
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ENVIRONMENTAL TRIBUNALS 
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ONTARIO ERT: Wiggins v Ontario 

Clearview Field from the Air with a View of the 
1953‐Foot Runway

Wpd Wind Incorporated proposed an 8‐
turbine project, and received approval 
under the Environmental Protection Act
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• Under section 145.2.1(2) of the Environmental 
Protection Act an appellant bears the onus of 
proving one of the following, in order to succeed on 
appeal:

1. Serious harm to human health (the “Health 
Test”); or

2. Serious and irreversible harm to plant life, 
animal life, or the natural environment (the 
“Environmental Harm Test”)

ONTARIO ERT: Wiggins v Ontario 
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ERT FOUND:

• Location of the turbines left the pilots with little to no 
margin for error in order to avoid collision

• The Project, without mitigation, would cause serious 
harm to the Little Brown Bats

ONTARIO ERT: Wiggins v Ontario 
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BC EAB: Chisholm v Assistant Water Manager  

• Appeal to the Board regarding a water licence 
amendment 

• Consultant acted as agent for the appellants in the 
appeal itself 

• When the appellants attempted to call the 
consultant to give opinion evidence in the oral 
hearing, the respondent objected, arguing that the 
consultant was not sufficiently independent to 
qualify as an expert witness

• EAB ruled that a consultant who had acted as agent 
for one of the parties to an environmental appeal 
could not testify as an expert witness on behalf of 
that party
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ALBERTA EAB: Cherokee/Domtar v Director, 
Regional Compliance (AEP)

• Former wood treatment site in Edmonton 

• Cherokee bought land from Domtar in 2010

• Appeal of several orders issued by the 
Director between December 2016 and July 
2018

• Longest EAB hearing in Alberta history 



• EAB Decision in March 2019:

• “In the board’s view, disturbing the material on the site… would have posed a greater risk, 
particularly to the residents, than leaving it in place and taking the time to develop a well-
considered plan and properly execute the plan to deal with the site.”

• Minister’s Order in March 2019 (Minister Phillips)

• “My main priority is the residents around the site,” …. “As the final decision-maker in these 
appeals, I must ensure their health, safety and well-being are protected in both the short term 
and the long term.”
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ALBERTA EAB: Cherokee/Domtar v Director, 
Regional Compliance (AEP)



Ministerial order timeline:
Temporary dust control – within 7 days
Dust control – within 60 days
Site delineation, including delineation of the berm – completed within 150 days
Conceptual site model – within 180 days
Human health risk assessments – within 210 days
Site-specific risk assessments – within 210 days
Long-term monitoring plans – developed and implemented within 240 days
Reclamation and remediation plans – completed within 360 days
Environmental protection orders timeline:
Site delineation – completed within 150 days
Reclamation and remediation plans – completed within 280 days
The work done under the ministerial order will also be used to inform the work done under the 
Environmental protection orders.
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ALBERTA EAB: Cherokee/Domtar v Director, 
Regional Compliance (AEP)



• Tribunals’ role in interpreting and drawing technical inferences from often broadly written 
environmental legislation;

• The source of their powers and jurisdiction (i.e. matters they can and cannot hear);

• The deference provided by the courts, including the courts’ reliance on their environmental 
expertise; and

• The differences in the way environmental tribunals treat legal issues, such as stays and the 
standard of review (when compared to the courts).
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KEY ISSUES 



gowlingwlg.com Gowling WLG (Canada) LLP is a member of Gowling WLG, an international law firm which consists of independent and 
autonomous entities providing services around the world. Our structure is explained in more detail at 
gowlingwlg.com/legal 
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