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• Environmental disputes often involve complex interdisciplinary issues, which can require 

multiple experts across a range of subject areas within the environmental sciences

• Environmental litigation may become a “Battle of the Experts”, where success or failure turns 

on which party’s experts present more compelling evidence

• Crucial that environmental experts be adequately prepared in order to be effective in resolving 

legal disputes

ENVIRONMENTAL LEGAL DISPUTES
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• Advisor

• Flexible role, which can include investigating facts, theorizing about causal relationships, identifying 

issues, and relating facts to legal theory

• General role is to help lawyers build their case by providing advice and information to resolve 

disputed facts in the case

• Expert Witness

• Role is to provide opinion evidence to assist courts or tribunals in understanding facts outside of 

their experience

• Opinion must be within expert’s area of expertise

• Opinion usually presented by way of a written expert report

POSSIBLE ROLES OF AN EXPERT
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• Experts before BC Supreme Court:

• Have a duty to assist the Court and avoid advocating for any party

• Must certify that their expert report conforms with this duty

• If called to provide testimony, must do so in conformance with that duty

• Similar requirements in courts of other provinces, as well as tribunals
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EXPERT WITNESSES - BC SUPREME COURT



• Consultation between expert and instructing lawyer is usually necessary, but must not impair 

expert’s independence

• Instructing lawyer will communicate with expert to ensure that the expert:

• Has adequate instructions

• Understands duty to Court

• Frames report in a way that is clear and will assist the Court in dealing with the legal issues

• Expert should ensure that communications with lawyer reflect expert’s continued 

independence and impartiality
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COMMON ISSUE #1: IMPARTIALITY



• Ordinarily, communications and documents prepared for purpose of litigation are privileged

• However, in British Columbia, privilege over an expert’s entire file is lost once the expert’s 
report is served on the adverse party 

• On request, an expert must also disclose to the adverse party: 

1. Any written statement or statements of facts on which the expert's opinion is based

2. A record of any independent observations made by the expert in relation to the report

3. Any data compiled by the expert in relation to the report

4. The results of any test conducted by or for the expert, or of any inspection conducted by the expert, 
if the expert has relied on that test or inspection in forming his or her opinion

5. Any other document in their possession that might be relevant to the expert’s evidence or credibility
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COMMON ISSUE #2: PRIVILEGE



• Important difference between being an advisor vs. an expert witness

• Duty as an advisor is to your client – your role is flexible

• Duty as a witness is to the Court and/or tribunal – you must be independent and impartial
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KEY TIPS FOR EXPERTS: REMEMBER YOUR ROLE



• Expert witness’ expertise can be based on experience, not just academic studies

• Expert witnesses are qualified by special skill, knowledge, training, and/or experience

• Expertise can be based in academic studies and training, but can also be based on practical 

hands-on experience in a professional setting
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KEY TIPS FOR EXPERTS: EXPERIENTIAL 

EXPERTISE



• The adverse party may challenge your independence - do not give them ammunition 

• Don’t take actions which could call into question your independence 

• Recall that your entire file may be disclosed – prepare all written materials (including 

correspondence) in your file with the understanding that the adverse party, and potentially the 

Court, will be reviewing them

• You may be cross-examined by the adverse party’s lawyer about your connection to the party 

that hired you, and whether you are truly independent – be prepared 

9

KEY TIPS FOR EXPERTS: MAINTAIN 

INDEPENDENCE IF YOU ARE A WITNESS



• Prior case law decisions exemplify how the Court may examine an expert’s report to 

determine whether they are truly independent, or are acting as an advocate

• The case of Tathgur v Dobson, 2018 BCSC 1384, provides one example where an expert was 

found to lack independence

• Court refused to admit a orthopaedic surgeon’s expert report, finding that the expert had “lost 

sight of his duty to the court and instead became an advocate for the defence”

• In particular, the Court relied upon each of the following factors in determining that the expert 

was not truly independent
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CASE STUDY: TATHGUR V DOBSON, 2018 BCSC 

1384



• The expert was unable to identify the factual basis for certain portion’s of his own 

opinion

When asked, in cross-examination, to explain the foundation for the opinion that a rear-end accident 

rarely causes injury to the lower back, Dr. Grypma testified that he had attended courses with others 

who agreed that an injury to the lower back is rare in a rear-end accident. He did not say when he 

attended these courses. He did not identify the entities or institutions that offered the courses or even 

their subject matters. He did not identify who these others were who agreed with him. He also said that 

he relied on the conclusions of two professors. He did not say when those conclusions had been 

relayed to him or in what form, and he was able to name only one of these professors, having forgotten 

the name of the other. He acknowledged not having referred to any scientific publication supportive of 

this opinion.
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CASE STUDY: TATHGUR V DOBSON, 2018 BCSC 

1384



• The expert failed to review relevant documents when preparing his opinion, even 

though he knew of the existence of these documents

It is not clear to me why Dr. Grypma did not have all of Mr. Tathgur's medical records, including 

Dr. Manga's clinical records and the 2009 MRI, before he wrote his first report in 2011. It is apparent 

from his May 31, 2011 summary of the history provided by Mr. Tathgur that Dr. Grypma was aware that 

Mr. Tathgur had been treated by his family doctor, and that x-rays and an MRI had been performed. In 

other words, he knew that relevant records existed. While he is not required to conduct an investigation 

it would have been more helpful had he obtained access to these before offering an opinion, particularly 

before challenging the credibility of Mr. Tathgur's complaints.
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CASE STUDY: TATHGUR V DOBSON, 2018 BCSC 

1384



• When considering documents, the expert cherry-picked portions that were helpful to 

the defence and ignored other portions that were harmful to the defence

Dr. Manga's records are not easy to read. It would have been understandable if Dr. Grypma had 

refused to comment on the clinical records at all unless they were transcribed. However, he clearly 

could read some of the entries and he relied on those that were consistent with his previously stated 

views. He cannot overcome the inescapable conclusion that he cherry-picked entries, ignoring those 

that undermined his opinion.
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CASE STUDY: TATHGUR V DOBSON, 2018 BCSC 

1384



QUESTIONS?
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